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1. The Governmen t  P r i n t i n g  O f f i c e  is  a l e g i s l a t i v e  
a g e n c y  w h i c h  is e x c l u d e d  f r o m  c o v e r a g e  of t h e  
Small B u s i n e s s  A c t .  T h e r e f o r e ,  i ts  deter-  
m i n a t i o n  t h a t  a small b u s i n e s s  c o n c e r n  is  non- 
r e s p o n s i b l e  need  n o t  b e  r e f e r r e d  t o  t h e  Smal l  
B u s i n e s s  A d m i n i s t r a t i o n  f o r  r e v i e w  u n d e r  
c e r t i f i c a t e  o f  c o m p e t e n c y  p r o c e d u r e s .  

2. GAO w i l l  n o t  d i s t u r b  c o n t r a c t i n g  a g e n c y ' s  
d e t e r m i n a t i o n  t h a t  a f i r m  is n o n r e s p o n s i b l e  
w h e r e  t h a t  d e t e r m i n a t i o n  i s  r e a s o n a b l y  based o n  
f a c t  t h a t  f i r m  d i d  n o t  h a v e  s e c u r i t y  c l e a r a n c e s  
n e c e s s a r y  to  p e r f o r m  c o n t r a c t  a n d  c o u l d  not 
o b t a i n  s u c h  s e c u r i t y  c l e a r a n c e s  i n  t i m e  to  
p e r f o r m  i n  a n  e f f i c i e n t  a n d  u n i n t e r r u p t e d  
manner .  

F r y  C o m m u n i c a t i o n s ,  I n c .  ( F r y ) ,  protests  t h e  Government  
P r i n t i n g  O f f i c e ' s  (GPO)  d e t e r m i n a t i o n  t h a t  F r y  was n o t  
r e s p o n s i b l e  t o  perform t h e  s e r v i c e s  r equ i r ed  u n d e r  i n v i t a -  
t i o n  f o r  b i d s  N o .  A203-S, a n d  t h e  s u b s e q u e n t  award o f  t h e  
c o n t r a c t  t o  E r a c e l a n d  B r o t h e r s ,  I n c .  F r y  c o n t e n d s  t h a t  
G P O ' s  f i n d i n g  o f  n o n r e s p o n s i b i l i t y  was c o n t r a r y  to  t h e  terms 
o f  t h e  i n v i t a t i o n  a n d  a p p l i c a b l e  s e c t i o n s  o f  t h e  F e d e r z l  
P r o c u r e m e n t  R e g u l a t i o n s  ( F P R ) .  F r y  f u r t h e r  c o n t e n d s  t h a t ,  
s i n c e  i t  is  a small  b u s i n e s s ,  GPO was r e q u i r e d  to r e f e r  t h e  
matter of i t s  n o n r e s p o n s i b i l i t y  to  t h e  S m a l l  B u s i n e s s  Admin- 
i s t r a t i o n  ( S E A )  f o r  t h e  p o s s i b l e  i s s u a n c e  o f  a c e r t i f i c a t e  
of c o m p e t e n c y  a s  r e q u i r e d  u n d e r  t h e  Small. B u s i n e s s  A c t ,  
15 U.S.C. § 6 3 7 ( b ) ( 7 ) .  

W e  f i n d  no  merit to t h e  p ro t e s t .  

The i n v i t a t i o n  was f o r  p r i n t i n g  a n d  r e l a t e d  s e r v i c e s ,  
i n c l u d i n g  p r o d u c t i o n  of looseleaf p a m p h l e t s ,  r e p r i n t s  arid 
c h a n g e s .  U n d e r  t h e  r e s u l t i n g  requi rements  c o n t r a c t ,  tr.e 
c o n t r a c t o r  is to perform s u c h  o > e r a t i o n s  a s  f i l , u  p r o c e s s i r q ,  
p r i n t i n g ,  b i n d i n g ,  p a c k i n g  and d i s t r i b u t i n g .  The  i n v i t a t i n x  
s t a t e d  t h a t  a p p r o x i m a t e l y  50  p r c e n t  of t h e  o rde r s  uncjer t h e  
con t rac t  "will be classified up to  ' C o n f i d e n t i a l '  or  ' X A T C  
Con i id2 i : t : c i i .  ' I  - '  r F I C  i ' - & " l L  . L : \ l k l  f<.:-'- f:r s: LL.2k: 
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"All p r o v i s i o n s  o f  t h e  S e c u r i t y  Agreement  (DE 
Form 4 4 1 )  i n c l u d i n g  t h e  ' I n d u s t r i a l  S e c u r i t y  
Manual'  f o r  S a f e g u a r d i n g  C l a s s i f i e d  I n f o r m a t i o n '  
(DoD 5220.22-M) a re  he reby .made  a p a r t  of t h e s e  
s p e c i f i c a t i o n s  and w i l l  be a p p l i c a b l e  to  a l l  
p h a s e s  o f  p r o d u c t i o n  and s h i p m e n t  of c l a s s i -  
f i e d  p u b l i c a t i o n s  o r d e r e d  u n d e r  t h e s e  
s p e c i f i c a t i o n s .  " 

B i d s  were opened o n  A p r i l  27,  1982,  and  F r y  s u b m i t t e d  
t h e  lowest b i d .  The  c o n t r a c t i n g  o f f i c e r  s u b s e q u e n t l y  con- 
tacted t h e  Defense  I n v e s t i g a t i v e  S e r v i c e  C o g n i z a n t  S e c u r i t y  
O f f i c e  ( D I S C O )  to f i n d  o u t  i f  F r y  had been  p r o p e r l y  cleared 
u n d e r  t h e  Depar tmen t  of D e f e n s e  I n d u s t r i a l  S e c u r i t y  Program 
to h a n d l e  any  c l a s s i f i ed  mater ia l  which  would be  released t o  
t h e  f i r m  i f  awarded t h e  c o n t r a c t .  A D I S C O  r e p r e s e n t a t i v e  
told t h e  c o n t r a c t i n g  o f f i c e r  t h a t  i t  would t ake  a t  l e a s t  
6 months  for F r y  to  o b t a i n  t h e  n e c e s s a r y  c l e a r a n c e .  (Subse -  
q u e n t  t o  F r y ' s  f i l i n g  a p r o t e s t  i n  our  O f f i c e ,  t h e  con- 
t r a c t i n g  o f f i c e r  a g a i n  c o n t a c t e d  D I S C O  and  was t o l d  Fry  was 
not c l e a r e d  and  t h a t ,  "Under t h e  most i d e a l l y  r e a l i s t i c  
c o n d i t i o n s ,  i t  would n o r m a l l y  t a k e  60 to  90 days t o  c lear  a 
f a c i l i t y  f rom t h e  t i m e  o f  rece ip t  o f  t h e  r eques t . " )  The 
DISCO r e p r e s e n t a t i v e  f u r t h e r  i n fo rmed  t h e  c o n t r a c t i n g  
o f f i c e r  t h a t  b e c a u s e  o f  t h e  need  fo r  "NATO C o n f i d e n t i a l "  
c l e a r a n c e ,  a n  i n t e r i m  s e c u r i t y  c l e a r a n c e  would n o t  be 
i s s u e d .  The  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  t he re  was 
n o t  s u f f i c i e n t  t i m e  f o r  F r y  t o  o b t a i n  t h e  proper c l e a r a n c e  
b e f o r e  p e r f o r m a n c e  had to  s t a r t  a n d ,  therefore ,  d e t e r m i n e d  
F r y  t o  be n o n r e s p o n s i b l e  and awarded  t o  B r a c e l a n d  B r o t h e r s ,  
I n c . ,  on  May 12 .  

F r y  c o n t e n d s  t h a t ,  e v e n  though  t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  F r y  to  be n o n r e s p o n s i b l e ,  F r y ' s  o f f e r  c o u l d  n o t  
properly be rejected w i t h o u t  r e f e r r a l  o f  t h e  r e s p o n s ' i b i l i t y  
i s s u e  to  t h e  S B A  for  r e v i e w  u n d e r  i t s  c e r t i f i c a t e  of 
competency  p r o c e d u r e s .  F r y  c i t e s  FPR S 1-1.708-2 and t h e  
Small B u s i n e s s  A c t ,  1 5  U.S.C.  S 6 3 7 ( b ) ( 7 ) ,  a s  manda t ing  s u c h  
r e f e r r a l .  

I n  a c c o r d a n c e  w i t h  s e c t i o n  5 0 1  of t h e  Small  B u s i n e s s  
A c t  Amendments of 1978 ,  15  U.S.C. 5 6 3 7 ( h ) ( 7 )  (Supp.  I V ,  
1980), no sma l l  b u s i n e s s  c o n c e r n  may be p r e c l u d e d  from award 
b e c a u s e  of n o n r e s p o n s i b i l i t y  w i t h o u t  r e f e r r a l  o f  t h e  mat te r  
to SBA f o r  f i n a l  d i s p o s i t i o n  unde? t h e  c e r t i f i c a t e  of 
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c o m p e t e n c y  p r o c e d u r e s .  S e c t i o n  1-1.708-2 of t h e  FPR 
(Amendment 1 9 2 ,  J u n e  1 9 7 8 )  is t h e  i m p l e m e n t i n g  r e g u l a t i o n .  
Under 1 5  U.S .C .  si 6 3 7 ,  SBA h a s  a u t h o r i t y  to  make f i n a l  
d e t e r m i n a t i o n s  w i t h  r e g a r d  t o  " a l l  aspec ts  of responsi-  
b i l i t y "  of small b u s i n e s s  concerns. 
t h a t  t h e  c e r t i f i c a t e  of c o m p e t e n c y  p r o c e d u r e s  a re  n o t  
app l i cab le  t o  GPO p r o c u r e m e n t s .  B e f o r e  r e a c h i n g  t h i s  con-  
c l u s i o n ,  w e  r e v i e w e d  r epor t s  from b o t h  GPO and  S B A ,  a s  w e l l  
as  s u b m i s s i o n s  f r o m  t h e  protester .  I n  a d d i t i o n ,  t h e  l e g a l  
i s s u e  c o n c e r n i n g  w h e t h e r  GPO is s u b j e c t  t o  S B A ' s  c e r t i f i c a t e  
of c o m p e t e n c y  r e v i e w  was b e f o r e  t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  for  t h e  D i s t r i c t  of Co lumbia  ( G r a y  G r a p h i c s  Corp. v.  
U n i t e d  S t a t e s  Governmen t  P r i n t i n g  O f f i c e ,  e t  a l . ,  C i v i l  
A c t i o n  N o .  82-2869,  decided December 2 0 ,  1 9 8 2 )  w h i l e  w e  were 
c o n s i d e r i n g  t h i s  p r o t e s t ,  and  w e  r e v i e w e d  c e r t a i n  d o c u m e n t s  
s u b m i t t e d  t o  t h e  c o u r t  b e f o r e  d e c i d i n g  t h i s  case. T h e  views 
of S B A ,  i n  p a r t i c u l a r ,  are e n t i t l e d  to  s i g n i f i c a n t  w e i g h t  
b e c a u s e  of i t s  s t a t u t o r y  r e s p o n s i b i l i t y  to a d m i n i s t e r  t h e  
c e r t i f i c a t e  o f  c o m p e t e n c y  p r o g r a m .  See S y s t e m  D e v e l o p m e n t  
C o r p o r a t i o n  and  I n t e r n a t i o n a l  B u s i n e s s  M a c h i n e s ,  B-204672, 
March 9 ,  1 9 8 7 7 8 2 - 1  C P D  213. 

However,  w e  c o n c l u d e  

---- 

-- 

GPO c o n t e n d s  t h a t  i t  is  n o t  a Governmen t  a g e n c y  c o v e r e d  
by t h e  S m a l l  B u s i n e s s  A c t .  GPO s u b m i t s  t h a t  a g e n c i e s  
c o v e r e d  by  t h e  a c t  are d e f i n e d  i n  s e c t i o n  3 ( b )  of t h e  a c t ,  
2.5 U.S.C. 6 3 2 ( b ) ,  w h i c h  i n c o r p o r a t e s  t h e  f o l l o w i n g  d e f i n i -  
t i o n  of a g e n c y  f o u n d  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  a t  
5 U.S.C. S 5 5 1 ( 1 ) :  

" ' a g e n c y '  means  e a c h  a u t h o r i t y  o f  t h e  Govern- 
men t  of t h e  u n i t e d  S t a t e s ,  w h e t h e r  o r  n o t  i t  i s  
w i t h i n  or s u b j e c t  t o  r e v i e w  by a n o t h e r  a g e n c y ,  
b u t  does n o t  i n c l u d e - -  

" ( A )  t h e  C o n g r e s s  * * *. I t  ( E m p h a s i s  
a d d e d .  ) 

B e c a u s e  GPO c o n s i d e r s  i t s e l f  t o  be a c o n g r e s s i o n a l  or 
l e g i s l a t i v e  a g e n c y ,  G P O  a r g u e s  t h a t  i t  is e x c l u d e d  a s  a n  
a g e n c y  c o v e r e d  by  t h e  S m a l l  B u s i n e s s  A c t .  GPO p o i n t s  t o  
t h e  l e g i s l a t i v e  h i s t o r y  of t h e  Small E u s i n e s s  A c t  alnend- 
m e n t s  a n d ,  i n  p a r t i c u l a r ,  t he  l a n g u a g e  u s e d  by t h e  S e n a t e  
C o m m i t t e e  o n  G o v e r n m e n t a l  A f f a i r s  ( q u o t e d  below) a s  a 
f u r t h e r  i n d i c a t i o n  t h a t  t h e  a c t ' s  d e f i n i t i o n  of a g e n c y  
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e x c l u d e s  a g e n c i e s  i n  t h e  l e g i s l a t i v e  b r a n c h  of Government.  
S. Rep. N o .  1140 ,  9 5 t h  Cang.,  2nd Sess. 1 2  ( 1 9 7 8 ) .  More- 
o v e r ,  GPO r e f e r s  to  S e n a t e  Document N o .  56-44 e n t i t l e d  
"Handbook for  Small  B u s i n e s s ,  A S u r v e y  of Small  B u s i n e s s  
Programs of t h e  Federa l  Government" ( 1 9 8 0 ,  4 t h  e d . )  a s  a 
c lear  i n d i c a t i o n  of c o n g r e s s i o n a l  i n t e n t  to e x c l u d e  GPO from 
Smal l  B u s i n e s s  A c t  c o v e r a g e  because t h e  handbook does n o t  
i n c l u d e  t h e  GPO, or a n y  o the r  l e g i s l a t i v e  b r a n c h  a g e n c y  i n  
i ts g u i d e  to  a g e n c i e s  t h a t  a d m i n i s t e r  Smal l  B u s i n e s s  A c t  
Programs.  

Fry a r g u e s  t h a t  GPO is c o v e r e d  by t h e  Small B u s i n e s s  
A c t  b e c a u s e  nowhere i n  t h e  A d m i n i s t r a t i v e  Procedure A c t  or 
i n  t h e  Small  B u s i n e s s  A c t  is  GPO e x p r e s s l y  exempted from t h e  
SBA's c e r t i f i c a t e  of competency  j u r i s d i c t i o n .  F r y  c o n t e n d s  
t h a t ,  i f  C o n g r e s s  had  i n t e n d e d  t o  e x c l u d e  " l e g i s l a t i v e - t y p e  
a g e n c i e s , "  it would have  done  so w i t h  s p e c i f i c  l a n g u a g e  i n  
t h e  s t a t u t e .  F u r t h e r m o r e ,  F r y  a r g u e s  t h a t  t h e  U n i t e d  S ta tes  
D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  C o l u m b i a  h a s  h e l d  t h a t  
GPO is a n  agency  w i t h i n  t h e  meaning of t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t .  Estes  v .  S p e n c e ,  338 F. Supp. 319 (D.C. 
1 9 7 2 ) .  

W e  n o t e ,  a s  Fry p o i n t s  o u t ,  t h a t  GPO h a s  been  h e l d  to  
be a n  agency  whose a c t i o n s  a r e  s u b j e c t  t o  j u d i c i a l  r e v i e w  
u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  Estes v .  S p e n c e ,  
supra.  N e v e r t h e l e s s ,  w e  d o  n o t  t h i n k  t h a t  C o n g r e s s  e v e r  
i n t e n d e d  to  make GPO s u b j e c t  t o  t h e  S m a l l  B u s i n e s s  A c t .  The 
l e g i s l a t i v e  h i s t o r y  of t h e  Smal l  B u s i n e s s  A c t  i n d i c a t e s  t h a t  
C o n g r e s s  d i d  n o t  i n t e n d  t o  i n c l u d e  a n y  l e g i s l a t i v e  o r  
j u d i c i a l  b r a n c h  a g e n c y  w i t h i n  t h e  c o v e r a g e  o f  t h e  Smal l  
B u s i n e s s  A c t .  GPO, of course, i s  a n  a g e n c y  w i t h i n  t h e  
l e g i s l a t i v e  b r a n c h .  See U n i t e d  S t a t e s  V. A l l i s o n ,  9 1  U.S. 
303 ( 1 8 7 5 ) .  

-- 

- - 

S e c t i o n  3 ( b )  of t h e  S a a l l  B u s i n e s s  A c t  was added  to  t h e  
ac t  by t h e  1978 Amendments, Pub .  L. 95-507, 92 S t a t .  1 7 5 7 ,  
1772 ,  approved  October 24,  1 9 7 8 .  I n  e x p l a i n i n g  t h e  wording  
of s e c t i o n  3(b), t h e  Senate  C o m m i t t e e  on Governmenta l  
A f f a i r s  s t a t e d  i n  Senate Report 95-1140, i s s u e d  Augus t  1 6 ,  
1978 ,  a t  page  1 2 ,  t h a t :  

"The C o m m i t t e e  d e f i n i t i o n  of ' a g e n c y '  e x c l u d e s  
t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e ,  t h e  Genera l  
Accoun t ing  O f f i c e ,  and a g e n c i e s  i n  t h e  l e g i s l a -  
t i v e  and j u d i c i a l  b r a n c h e s .  'I (Emphas i s  added .  ) 

--- 
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W e  r e c o g n i z e  t h a t  GAO, w h i c h  is  a l so  c o n s i d e r e d  to  be 
w i t h i n  t h e  l e g i s l a t i v e  b r a n c h  of Government (See, f o r  
example, S m i t h k l i n e  C o r p o r a t i o n  - V. S t a a t s ,  6 6 8 . 2 d 0 1 ,  204 
( 3 r d  C i r .  198111, is  s p e c i f i c a l l y  exempted from t h e  Small 
B u s i n e s s  A c t  w h i l e  GPO is n o t  s p e c i f i c a l l y  exempted. 
However, t h i s  d o e s  n o t  mean t h a t  C o n g r e s s  therefore  wanted 
t o  exempt GAO a n d  n o t  o t h e r  l e g i s l a t i v e  b r a n c h  a g e n c i e s  from 
t h e  a c t ' s  c o v e r a g e .  R a t h e r ,  t h e  s p e c i f i c  exempt ion  for GAO 
is e x p l a i n e d  by t h e  f a c t  t h a t  GAO i s  d e f i n e d  as  a n  e x e c u t i v e  
agency  for  p u r p o s e s  o f  t i t l e  5,  see 5 U.S.C. 55 104  and 105 ,  
and t h u s  c o u l d  be c o n s i d e r e d  s u b j e c t  to  t h e  Smal l  B u s i n e s s  
A c t  u n l e s s  t h e r e  was a s p e c i f i c  exempt ion .  

- 

The SBA h a s  c o n c l u d e d  t h a t  t h e  S m a l l  B u s i n e s s  A c t  was 
n o t  i n t e n d e d  t o  be a p p l i e d  to  l e g i s l a t i v e  a g e n c i e s  s u c h  a s  
GPO, and t h e  c o u r t  i n  Gray  G r a p h i c s  gave  d e f e r e n c e  t o  t h e  
S B A  v iew o f  i t s  own a u t h o r i t y  u n d e r  t h a t  a c t .  Based on  t h e  
l e g i s l a t i v e  h i s t o r y  o f  t h e  Smal l  B u s i n e s s  Act, w e  a l so  
c o n c l u d e  t h a t  GPO is n o t  s u b j e c t  t o  t h e  ac t .  

W e  now c o n s i d e r  F r y ' s  c o n t e n t i o n  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  F r y  was n o n r e s p o n s i b l c  was 
imprope r  because  i t  was based  upon t h e  f a c t  t h a t  F r y  d i d  n o t  
have  t h e  n e c e s s a r y  s e c u r i t y  c l e a r a n c e  a t  t h e  tiiile of con-  
t r a c t  award r a t h e r  t h a n  a t  t h e  time of pe r fo rmance .  F r y  
c i t e s  FPR 5 1-1.1203-l(b) (Amendment 1 9 2 ,  June  1 9 7 8 )  which 
requires o n l y  t h a t  t h e  p r o s p e c t i v e  c o n t r a c t o r  be a b l e  to  
coinply w i t h  t h e  p r o p o s e d  d e l i v e r y  s c h e d u l e .  F r y  a r g u e s  
t h a t  i t  r e l i ed  upon  G P O ' s  p a s t  p r a c t i c e  o f  awarding  s i n i l a r  
c o n t r a c t s  to  c o n t r a c t o r s  which  d i d  n o t  have  s e c u r i t y  
c learances .  F r y  p o i n t s  out t h a t  t h e r e  was no s p e c i f i c  
r e q u i r e m e n t  f o r  p o s s e s s i n g  a s e c u r i t y  c l e a r a n c e  i n  t h e  
i n v i t a t i o n .  F r y  a l so  a r g u e s  t h a t  s i n c e  con t r ac t  p e r f o r m a n c e  
would e x t e n d  o v e r  a l - y e a r  per iod ,  t h e r e  is  s u f f i c i e n t  time 
f o r  o b t a i n i n g  any  c l e a r a n c e  i f  n e c e s s a r y .  

The d e t e r m i n a t i o n  of a p r o s p e c t i v e  c o n t r a c t o r ' s  
r e s p o n s i b i l i t y - - t h a t  i s ,  i t s  a b i l i t y  t o  pe r fo rm t h e  des i red  
s e r v i c e s  o r  t o  d e l i v e r  t h e  r e q u i r e d  p r o d u c t  i n  accord w i t h  
the s o l i c i t a t i o n ' s  d e l i v e r y  s c h e d u l e  and  s p e c i f i c a t i o n s - - i s  
p r i m a r i l y  the f u n c t i o n  of the p r o c u r i n g  a c t i v i t y  and is 
n e c e s s a r i l y  a mat te r  of judgment  i n v o l v i n g  a considerable  
d e g r e e  of d i s c r e t i o n .  T h e r c f o r c ,  o u r  O f f i c e  w i l l  n o t  
d i s t u r b  a d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  a b s e n t  a 
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s h o w i n g  of e i t h e r  bad f a i t h  o n  t h e  p a r t  of t h e  p r o c u r e m e n t  
o f f i c i a l s  or t h e  lack o f  a r e a s o n a b l e  b a s i s  to  support  such 
a d e t e r m i n a ' t i o n .  Lear C o l o r p r i n t  C o r p o r a t i o n ,  B-199523, 
September 6 ,  1980, 80-2 C P D  2 4 4 .  

B a s e d  o n  o u r  d i s c u s s i o n  b e l o w ,  t h e r e  is n o  s h o w i n g  o f  
f r a u d  o r  b a d  f a i t h  o n  t h e  p a r t  of GPO o f f i c i a l s .  M o r e o v e r ,  
w e  c a n n o t  c o n c l u d e  t h a t  t h e r e  was n o  r e a s o n a b l e  b a s i s  f o r  
t h e  d e t e r m i n a t i o n  t h a t  F r y  was n o n r e s p o n s i b l e .  T h e r e f o r e ,  
t h i s  p o i n t  of F r y ' s  p ro t e s t  is  w i t h o u t  merit .  

C o n c e r n i n g  F r y ' s  a l l e g e d  r e l i a n c e  o n  p a s t  GPO awards to  
cont rac tors  w i t h o u t  s e c u r i t y  c l e a r a n c e s ,  GPO reports t h a t  i t  
h a s  a lways awarded c o n t r a c t s  f o r  t h e  r e p r o d u c t i o n  o f  c lass i -  
f i e d  ma te r i a l  o n l y  to  p r o p e r l y  c l e a r e d  contractors .  Where ,  
a s  h e r e ,  t h e  c o n f l i c t i n g  s t a t e m e n t s  of t h e  p ro tes te r  a n d  t h e  
a g e n c y  c d n s t i t u t e  t h e  o n l y  a v a i l a b l e  e v i d e n c e  o f  w h a t  r e a l l y  
t r a n s p i r e d  i n  t h e  p a s t ,  t h e  p ro t e s t e r  h a s  n o t  c a r r i e d  i t s  
b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  case.  Kessel K i t c h e n  
E q u i p m e n t  ------__ C o . ,  I n c . ,  8 -190089,  March 2, 1 9 7 8 ,  78-1  CPD 
1 6 2 .  F u r t h e r m o r e ,  e v e n  i f  GPO had  b e e n  mak ing  a w a r d s  i n  t h e  
past w i t h o u t  r e g a r d  t o  s e c u r i t y  c l e a r a n c e s ,  t h o s e  p r io r  
a c t i o n s  would  n o t  n e c e s s a r i l y  j u s t i f y  award  w i t h o u t  r e g a r d  
to  s e c u r i t y  c l e a r a n c e  i n  t h e  p r e s e n t  case s i n c e  p r i o r  
i m p r o p e r  c o n t r a c t  a c t i o n s  d o  n o t  p r e v e n t  an a g e n c y  f r o m  
a p p l y i n g  correct p r o c e d u r e s  i n  l a t e r  p r o c u r e m e n t s .  SKS 
G r o u p ,  L t d . ,  B-205871,  J u n e  1 4 ,  1 9 8 2 ,  82 -1  CPD 574. - ---- 

I n  o u r  o p i n i o n ,  t h e  c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  
t h a t  F r y  was n o n r e s p o n s i b l e  had  a r e a s o n a b l e  b a s i s .  The 
s o l i c i t a t i o n  c l e a r l y  i n f o r m e d  a l l  o f f e r o r s  t h a t  h a l f  of t h e  
o r d e r s  p l a c e d  u n d e r  t h e  c o n t r a c t  would  i n v o l v e  c l a s s i f i e d  
material ,  t h a t  t h e  D e p a r t m e n t  of D e f e n s e  " I n d u s t r i a l  
S e c u r i t y  Manual  f o r  S a f e g u a r d i n g  C l a s s i f i e d  I n f o r m a t i o n "  was 
i n c o r p o r a t e d  a n d  would  be a p p l i c a b l e  to  a l l  phases  of pro- 
d u c t i o n  and  s h i p m e n t  o f  c l a s s i f i e d  p u b l i c a t i o n s  o r d e r e d  
u n d e r  t h e  c o n t r a c t ,  a n d  t h a t  d e l i v e r i e s / p i c k u p s  would  h a v e  
to  be made b y  e m p l o y e e s  w i t h  proper s e c u r i t y  c l e a r a n c e s .  
T h u s ,  all o f f e r o r s  s h o u l d  h a v e  b e e n  aware t h a t  p r o p e r  
s e c u r i t y  c l e a r a n c e  would  be r equ i r ed  of t h e  c o n t r a c t o r  
b e f o r e  p e r f o r m a n c e  c o u l d  b e g i n .  S e c t i o n  1 - 1 . 1 2 0 3 - l ( b )  of 
t h e  FPR ( Arendinent  1 9 2 ,  J u n e  1 9 7 8 )  s p e c i f i c a l l y  r e q u i r e s  
t h a t ,  i n  o r d e r  t o  be d e t e r m i n e d  to  b e  r e s p o n s i b l e ,  a 
p r o s p e c t i v e  c o n t r a c t o r  m u s t  be a b l e  to  coniply w i t h  t h e  
r e q u i r e d  d e l i v e r y  or p e r f o r a a n c e  s c h e d u l e .  Here, a f t e r  
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d i s c u s s i n g  t h e  matter w i t h  D I S C O  o f f i c i a l s ,  t h e  c o n t r a c t i n g  
o f f i c e r  a s c e r t a i n e d  that F r y  w o u l d  n o t  be  able to o b t a i n  t h e  
n e c e s s a r y  s e c u r i t y  c learance b e f o r e  o r d e r s  p e r t a i n i n g  to 
c l a s s i f i e d  documents  were p l a c e d  unde r  the  cont rac t .  I n  
f a c t ,  a n  order re la ted  t o  a "NATO C o n f i d e n t i a l "  p u b l i c a t i o n  
was placed o n l y  9 d a y s  a f t e r  c o n t r a c t  award.  We t h i n k  t h a t  
t h e  f a i l u r e  of F r y  t o  o b t a i n  t h e  n e c e s s a r y  c l e a r a n c e  i n  
t h e s e  c i rcumstances w a s  r e l e v a n t  t o  F r y ' s  a b i l i t y  t o  p e r f o r m  
t h e  c o n t r a c t  i n  a n  e f f i c i e n t  and u n i n t e r r u p t e d  manner.  
S i n c e  t h e  burden  is  on  t h e  p r o s p e c t i v e  contractor  t o  demon- 
s t r a t e  i t s  a b i l i t y  to p e r f o r m  p r o p e r l y  b e f o r e  b e i n g  awarded 
a c o n t r a c t ,  w e  f i n d  n o t h i n g  improper  i n  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  here .  - See  B-167536,  Oc tobe r  17 ,  
1 9 6 9 ;  What-Mac Contractors ,  I n c . ,  58 Comp. Gen. 767  (1979), 
79-2 C K m s e e ,  - -  a l s o ,  FPR S 1.1-1203 (Amendment 1 9 2 ,  
J u n e  1 9 7 8 ) .  

A c c o r d i n g l y ,  t h e  p r o t e s t  is  d e n i e d .  

kiAl!i& 9(./ Comptrolle G e n e r a l  1 of t h e  Un i t ed  S t a t e s  




